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2,388
The number of children
sentenced to die in U.S. and Israeli prisons.
0
The number of children sentenced
to die in prisons in the rest of the world.
2,381
The number of children
sentenced to die in U.S. prisons.
7
The number of children
sentenced to die in Israeli prisons.
135
The number of countries that
have abolished the juvenile life without
parole sentence.
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f r e q u e n t l y

a s k e d

q u e s t i o n s

What is a life without possibility of pa-

Have all other countries eliminated the

role or release (LWOP) sentence?

possibility of sentencing children to

The person incarcerated will not be given any opportunity

LWOP terms by law?

for parole review and thus is condemned to die in prison.

No. There are nine other countries besides the United

This is the harshest sentence that can be given to anyone

States and Israel of concern: Australia could have two

short of execution.

child offenders serving the life without parole sentence
depending on the outcome of a High Court decision ex-

Why is a life without possibility of pa-

pected in 2008. Eight countries have not officially de-

role or release (LWOP) Sentence not ap-

clared it against law but there are no known cases that

propriate for children?

exist: Antigua and Barbuda, Belize, Brunei, Cuba (a re-

The harsh sentences dispensed in adult courts do not take

form bill is pending), Dominica, Saint Vincent and the

into account the lessened culpability of juvenile offenders,

Grenadines, the Solomon Islands, and Sri Lanka (legisla-

their ineptness at navigating the criminal justice system, or

tion is pending). On a positive note, South Africa and

their potential for rehabilitation and reintegration into so-

Tanzania, which had been reported to have 5 children

ciety. Psychologically and neurologically children cannot

serving LWOP between them, have now officially indi-

be expected to have achieved the same level of mental de-

cated they will provide parole for all juvenile offenders.

velopment as an adult, even when they become teenagers.
They lack the adult capacity to use reasoned judgment, to

Do LWOP sentences for children violate

prevent inappropriate or harmful action generated as a re-

international human rights laws?

sult of high emotion and fear, or to understand the long-

Yes. The sentence violates customary international law

term consequences of rash actions.

binding all nations and is expressly prohibited under any
circumstance by Article 37 of the U.N. Convention on the

How many countries have persons serv-

Rights of the Child, ratified by all countries of the world

ing LWOP for crimes committed before

except the U.S. and Somalia. Trying children as adults and

the age of 18?

imposing a life without parole sentence is also a violation of

Two: the United States and Israel. The United States has

Article 24 of the International Covenant on Civil and Politi-

99.9% of all cases of juvenile offenders serving LWOP,

cal Rights and could be considered cruel, unusual or de-

with 2,381 such cases. Of those cases, 149 have been sen-

grading treatment under the Convention Against Torture.

tenced since 2005.
Do children of color suffer discrimination in receiving the LWOP sentence?
Yes. In the United States, African American children are
ten times more likely than white children to be given a life
without parole sentence. In some states, including California, the rate is 20 to 1.
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S U M M A R Y

This report focuses on the sentencing of child offenders—
those convicted of crimes committed when younger than
18 years of age—to a term of life imprisonment without the
possibility of release or parole (“LWOP”). The sentence
condemns a child to die in prison. It is the harshest sentence an individual can receive short of death and violates
international human rights standards of juvenile justice.
Imposing LWOP on a child contradicts our modern understanding that children have enormous potential for
growth and maturity as they move from youth to adulthood, and undergo dramatic personality changes as they
mature from adolescence to middle-age. Experts have
documented that psychologically and neurologically children cannot be expected to have achieved the same level
of mental development as an adult, even when they become teenagers. They lack the same capacity as an adult to
use reasoned judgment, to prevent inappropriate or harmful action generated as a result of high emotion and fear, or
to understand the long-term consequences of rash actions.
For many children, LWOP is an effective death sentence, carried out by the state slowly over a long period of time. The
young age of those serving time in the United States, for example, makes them more susceptible to severe physical abuse
by older inmates, including sexual assault. This can produce
additional trauma for children who are likely to have suffered
physical abuse before entering prison. Children also endure
emotional hardship, hopelessness and neglect while serving
time. In the U.S., some child offenders believe execution to be
more humane than living with the knowledge that their
death will come only after many decades of confinement to a
small, concrete and steel cell. With no hope of release, they
feel no motivation to improve their development toward maturity. This is reinforced by prison officials who tend to give
up on the juveniles sentenced to die in prison, providing
them with no real education or life skills (resources better
spent on those who have a chance of release). In this context,
the sentence is indeed cruel and unusual.
On a global level, the consensus not to impose LWOP sentences on children is virtually universal. Based on the au-

thors’ research, there are only two countries in the world
today that continue to sentence child offenders to LWOP
terms: the United States and Israel. The U.S. has at least 2,381
children serving life without parole or possibility of release
sentences while Israel is known to have 7.
The last documented case in Israel occurred in 2004 but
there is concern that Israel may apply the sentence again
to child offenders convicted of political or security crimes.
Yet, from 2005-2007 alone, U.S. courts sentenced an additional 149 children to LWOP terms. Australia is also a
country of concern because a law passed in New South
Wales may have the effect of applying life without parole
sentences to at least two juveniles whose cases are pending before the country’s highest court.
This year, Tanzania and South Africa, countries reported to
have had child offenders serving LWOP sentences, have
now officially stated that they will allow parole for juveniles in all cases. This is a laudable departure from earlier
positions and one that the authors and other human rights
groups look forward to monitoring.
More than ever before, the community of nations today
resolutely condemns the practice as against modern society’s shared responsibility toward child protection and,
more concretely, as a human rights violation prohibited by
treaties and customary international law. The U.S. and Israel have ratified a number of international treaties which
they are violating by allowing LWOP sentences for juvenile offenders.
The authors have prepared this report in part to expose this
human rights abuse to the global public, other governments
and the United Nations and, in part, to share this information more clearly with the American public and officials.
This is of particular concern today for Americans because, as
was the case with the juvenile death penalty, there is no evidence that the severity of this sentence provides any deterrent effect on youth and the sentence rules out the
possibility of rehabilitation and redemption for our children.
Given the extraordinary number of child offenders serving
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this sentence in the U.S. as compared to the rest of the
world, Americans may well ask why so many U.S. states
continue to violate international human rights law, as
practiced by virtually every other country in the world
where children also sometimes commit terrible crimes.
Why does the U.S. continue to impose a sentence that is
not humane, appropriate or a deterrent to crime and
which fails America’s children and adults?

• United States abolish juvenile LWOP sentence under
federal law and undertake efforts to bring the U.S. states
into compliance with U.S. international obligations to
prohibit this sentencing, including to rectify the sentences of those juvenile offenders now serving LWOP;
evaluate the disproportionate sentencing of minorities in
the country and work more expeditiously to eradicate the
widespread discrimination in the country’s juvenile justice system, including to consider more equitable and just
rehabilitation models as described in this Report; and
monitor and publish data on child offenders serving
LWOP sentences in each state. The United States should
also ratify the U.N. Convention on the Rights of the Child.

Surveys demonstrate that Americans believe in the redemption and rehabilitation of children and do not believe that
incarcerating youth in adult facilities teaches them a lesson
or deters crime. The country’s juvenile justice laws and policies should better reflect this understanding. In fact, the U.S.
as a nation could follow the lead of Germany, New Zealand
or the U.S. states of Georgia, Florida and Louisiana, where
alternative sentencing structures are succeeding in rehabilitation and reduction of recidivism. These would more
soundly address the public’s concerns over punishment and
safety, while enhancing the opportunity for juveniles to become mature and productive contributors to society.

• Israel abolish LWOP sentences for juveniles under all
circumstances, including for political and security related
crimes and that it rectify and/or clarify the sentences of
the seven juveniles in question who may be serving an
LWOP sentence to come into compliance with their obligations under the U.N. Convention on the Rights of the
Child and customary international law.

The Report commends the efforts of governments, international organizations and NGOs for their efforts in the
past few years to more urgently bring non-complying governments into compliance with international law and juvenile justice standards. The authors conclude by
recommending that:

• Tanzania follow through expeditiously in clarifying by
law that any child currently serving or who may be given a
life sentence for any crime will be subject to parole review
and to further bring its juvenile justice system into compliance with its obligations under the U.N. Convention on
the Rights of the Child and customary international law.

• Countries continue to denounce the practice of sentencing juveniles to life without possibility of release as
against international law, to condemn the practice among
the remaining governments which allow such sentencing,
and to call upon those where the law may be ambiguous
to institute legal reforms confirming the prohibition of
such sentencing; and further to remove barriers to the enforcement of international standards and expand their juvenile justice models to focus more extensively on
rehabilitation programs, including education, counseling,
employment and job training and social or community
service programs and to evaluate these models to ensure
protection of the rights of juveniles.

• South Africa pass without haste the Child Justice Bill to
clarify abolition of juvenile LWOP sentencing under all
circumstances.
• Australia clarify the legal prohibition of LWOP sentences for juveniles and ensure that its provinces bring
their laws into compliance with its obligations under the
U.N. Convention on the Rights of the Child, International
Covenant on Civil and Political Rights and other international laws related to juvenile justice.
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I n t r o d u c t i o n

&

O v e r v i e w

This report focuses on the sentencing of child offenders

For many children, LWOP is an effective death sentence,

to a term of life imprisonment without the possibility of

carried out by the state over a long period of time. They

release or parole (“LWOP”). These are children convicted

may be threatened with physical abuse during their incar-

of crimes committed when younger than 18 years of age,

ceration: the young age of those serving time in prison in

as defined by the international standards contained in

the United States, for example, makes them more suscepti-

the U.N. Convention on the Rights of the Child.1 The sen-

ble than adults to severe physical abuse by older inmates.

tence condemns a child to die in prison.
“Many adolescents suffer horrific abuse for years when
The sentence of life in prison without the possibility of re-

sentenced to die in prison. Young inmates are at particular

lease is the harshest of sentences an adult can receive short

risk of rape in prison. Children sentenced to adult prisons

of death. Imposing it on a child con-

typically are victimized because they

Based on the authors’
research, there are
only two countries in
the world today that
continue to sentence
child offenders to
LWOP terms: the
United States and Israel. The U.S. has at
least 2,381 children
serving life without parole or possibility of
release sentences
while Israel is known
to have 7.

tradicts our modern understanding
that children have enormous potential
for growth and maturity as they move
from youth to adulthood, and the
widely held belief in the possibility of a
child’s rehabilitation and redemption.
“This growth potential counters the
instinct to sentence youthful offenders to long terms of incarceration in
order to ensure public safety. Whatever the appropriateness of parole eligibility for 40-year-old career
criminals serving several life sen-

have no ‘prison experience, friends,
companions or social support.’ Children are five times more likely to be
sexually assaulted in adult prisons
than in juvenile facilities.”5
This can produce additional trauma for
children who are likely to have suffered
physical abuse before entering prison.
One recent study of 73 children serving
LWOP sentences in the U.S. for crimes
committed at age 13 and 14 concluded:
“They have been physically and sexually abused, neglected, and abandoned;

tences, quite different issues are raised for 14-year-olds,

their parents are prostitutes, drug addicts, alcoholics, and

certainly as compared to 40-year-olds, [who] are almost

crack dealers; they grew up in lethally violent, extremely

certain to undergo dramatic personality changes as they

poor areas where health and safety were luxuries their fam-

2

mature from adolescence to middle age.”

ilies could not afford.”6

Experts have documented that children cannot be ex-

Children endure emotional hardship, hopelessness and

pected to have achieved the same level of psychological

neglect while serving time. In the U.S, some child offend-

and neurological development as an adult, even when they

ers believe execution to be more humane than living with

become teenagers.3 They lack the same capacity as an

the knowledge that their death will come only after many

adult to use reasoned judgment, to prevent inappropriate

decades of confinement to a small, concrete and steel cell.

or harmful action generated as a result of high emotion

With no hope of release, they feel no motivation to im-

and fear, or to understand the long-term consequences of

prove their development toward maturity. This is rein-

rash actions.4

forced by prison officials who tend to give up on the
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juveniles sentenced to die in prison, providing them no real

tences, have now officially stated that they will allow pa-

education or life skills (resources better spent on those

role for juveniles in all cases, as discussed in Section II

who have a chance of release).7

below. This is a laudable departure from earlier positions
and one that the authors and other human rights groups

In this context, the sentence is indeed cruel. These issues

look forward to monitoring.

have become so well-understood at the international level
that a state’s execution of this sentence raises the possi-

The community of nations now condemns the practice by

bility that it not only violates juvenile justice standards

any state as against modern society’s shared responsibility

but international norms prohibited by the United Nations

for child protection and, more concretely, as a human

Convention Against Torture.

8

rights violation prohibited by treaties and expressed in
customary international law. The authors have prepared

Globally, the consensus against imposing LWOP sentences

this report in part to expose this human rights abuse to the

on children is virtually universal. Based on the authors’ re-

global public, other governments and the United Nations,

search, there are only two countries in the world today that

and to share this information more clearly with the Ameri-

continue to sentence child offenders to LWOP terms: the

can public and officials. This is of particular concern today

United States and Israel.9

for Americans because there is no evidence that the severity of this sentence provides any deterrent effect on youth,

The United States has at least 2,381 children serving life

just as was found to be the case with the juvenile death

without parole or possibility of release sentences while

penalty. The U.S. Supreme Court has found, “…the absence

Israel is known to have seven.10 The last documented

of evidence of deterrent effect is of special concern because

case in Israel occurred in 2004 but there is concern that

the same characteristics that render juveniles less culpable

Israel may apply the sentence again to child offenders

than adults suggest as well that juveniles will be less sus-

convicted of political or security crimes.11 In the United

ceptible to deterrence.”13 Americans may well ask why so

States from 2005 to 2007, courts sentenced 149 children to

many U.S. states continue to violate international human

serve LWOP terms. For both the United States and Israel

rights law, as practiced by virtually every other country in

there are no official reforms underway, nor any expression

the world where children also sometimes commit terrible

that they will seek to amend their laws in the future to

crimes. Why does the U.S. continue to impose a sentence

prohibit juvenile LWOP sentences or any indication they

that is not humane, appropriate or a deterrent to crime and

plan to cease their continued violation of international

which fails America’s children and adults?

human rights law.
Surveys demonstrate that Americans believe in the reMoreover, Australia is of serious concern. A law passed in

demption and rehabilitation of children and do not believe

New South Wales may have the effect of applying life

that incarcerating youth in adult facilities teaches them a

without parole sentences to at least two juveniles whose

lesson or deters crime.14 The country’s juvenile justice laws

cases are pending before the country’s highest court.12

and policies should better reflect this understanding.

On a positive front, Tanzania and South Africa, countries

Section II presents a discussion of the global condemna-

reported to have had child offenders serving LWOP sen-

tion of this practice which has lead to international law
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standards, the actual practices of sentencing children to
LWOP in the United States and Israel, the countries which
have abrogated the law recently and those countries where
the law may remain ambiguous. The discussion of current
practice in the United States demonstrates that it is the
world’s single largest practitioner of this sentencing and
that racial discrimination has become prevalent in these
and other juvenile sentences across the country.
The analysis presented in this Section is based on available
information from research, review of country reports to
the United Nations, meetings with officials and official
statements, and reports of non-governmental organizations and other experts in the field.
Section III analyzes international human rights standards
and the violation of international law by countries imposing sentences of life imprisonment without possibility of
release for child offenders. Section IV identifies several juvenile justice and rehabilitation models of other countries
and U.S. states that can serve as an alternative to harsh
and inappropriate sentencing for children.
Section V presents the conclusions and recommendations
of the authors to governments and policy-makers in remedying these violations, and for improving the opportunities for juvenile rehabilitation.
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II. Country Practice in Imposing LWOP Sentences
Very few countries have historically used life sentences for

Consequently, there are now only two countries in the world

juvenile offenders. Indeed, a single country is responsible for

that can fairly be said to practice sentencing juveniles to die

more than 99.9% of all child offenders serving this sentence:

in prison: the United States and Israel. For both of these

the United States. Most governments have either never al-

countries, officials would not assure that either reforms were

lowed, expressly prohibit or will not practice such sentenc-

underway to abolish the practice or that the practice for fu-

ing on child offenders because it violates the principles of

ture cases had effectively ceased. In essence, the two coun-

child development and protection established through na-

tries are likely to continue to sentence child offenders to die

tional standards and international human rights law.

in prison, though Israel’s use of the sentence appears quite
rare. The Israeli government confirmed recently to the au-

There are now at least 135 countries that have expressly

thors that it knows of no additional child offenders serving

rejected the sentence via their domestic legal commit-

LWOP in the country since those reported in 2004 but the

ments15 and 185 of which have done so in the U.N.

authors are concerned Israel could apply the sentence again.

General Assembly.16
A. United States: Most Egregious ViolaOf the remaining countries outside the United States, ten

tor of the Prohibition Against LWOP

may have laws that could permit the sentencing of child of-

Sentences for Children

fenders to life without possibility of release, though except
for Israel there are no known cases where this has oc-

Compared to the number of countries sentencing child of-

curred. Australia, one of the countries with a law that

fenders to life without possibility of release, the United

might permit the LWOP sentence for child offenders, is of

States, with more than 2,381 juveniles serving life sentences,

special concern because there may soon be two child of-

disproportionately delivers this sentence to child offenders.19

fenders serving the sentence depending on how Australia’s
High Court decides their appeals (see discussion below).

Forty-four states and the federal government allow life

The ten countries are Antigua and Barbuda, Australia,

sentences without the possibility of parole to be im-

Belize, Brunei, Cuba, Dominica, Israel, Saint Vincent and

posed on juvenile offenders. Among these states, 13 allow

the Grenadines, the Solomon Islands, Sri Lanka.

17

sentencing a child of any age to LWOP and one sets the
bar at 8 years or older. There are 18 states which could

The United States has at least 2,381 children who were con-

apply the sentence to a child as young as 10 years and 20

victed of crimes committed before the age of 18 who are now

states that could do this at age 12. Thirteen states set

serving the LWOP sentence in U.S. prisons (including 149

the minimum age at 14 years. These figures are startling

18

sentenced since 2005). Israel has seven such cases. Tanzania

considering that as of 2004, 59% of children in the

had been reported to have one child serving the sentence but

United States who were convicted and sentenced to

it has provided evidence in writing to the authors that a life

LWOP received the sentence for their first ever criminal

sentence for juveniles must include the possibility of parole

conviction, 16% were between the ages of 13 and 15 when

now, including for the one child reported. It will also intro-

they committed their crimes, and 26% were sentenced

duce legal reforms to clarify the prohibition, in conformity

under a felony murder charge, where they did not pull

with the U.N. Convention on the Rights of the Child (as dis-

the trigger or carry the weapon.20 Following is an up-

cussed in Section II of this Report).

dated summary of state practice and law.
Sentencing Our Children to Die in Prison 4

Summary of State Law in the
United States
44 states allow life without parole sentences for juveniles.
11 states and the District of Columbia either do not allow
or do not appear to practice LWOP sentences for juveniles. 39 states appear to apply it in practice.
States Prohibiting LWOP:
Alaska
Colorado
Kansas
Kentucky*
New Mexico
Oregon
District of Columbia
States with no Children Known to be
Serving LWOP:
Maine
New Jersey
New York
Utah
Vermont
States Allowing LWOP: Age Limits
Age 16 and above
Indiana
Age 15 and above
Louisiana
Washington
Age 14 and above
Alabama
Arizona
Arkansas
California
Connecticut
Iowa
Massachusetts
Minnesota
New Jersey
North Dakota

Ohio
Utah
Virginia
Age 13 and above
Georgia
Hawaii
Illinois
Mississippi
New Hampshire
North Carolina
Oklahoma
Wyoming
Age 12 and above
Missouri
Montana
Age 10 and above
South Dakota
Texas
Vermont
Wisconsin
Age 8 and above
Nevada
States that Could Apply LWOP
at Any Age
Delaware
Florida
Idaho
Maine
Maryland
Michigan
Nebraska
New York
Pennsylvania
Rhode Island
South Carolina
Tennessee
West Virginia

See Appendix to this Report 21

Kentucky’s law is now uncertain as the only cases of juvenile LWOP are being challenged in the courts as unconstitutional.
5 REPORT ON HUMAN RIGHTS VIOLATIONS

As noted above, the sentence was rarely imposed until the

2000, the number of youth murderers had dropped to 1,006,

1990s, when most states passed initiatives increasing the

but 9.1% still received the LWOP sentence.34

severity of juvenile punishments.22 Such initiatives also
created prosecutorial and statutory procedures to waive

Disproportionate Sentencing of

juveniles into the adult criminal system, where they can

Children of Color to LWOP

be prosecuted and sentenced as adults.

23

Also alarming is the disproportionate number of children
The rate of judicial waiver (allowing children to be

of color sentenced to life without possibility of release in

tried as adults) increased 68% from 1988 to 1992.24

the United States. Although significant racial disparities

Since 2000, 43 U.S. states implemented legislation fa-

exist in the overall juvenile justice system, African Ameri-

cilitating the transfer of juveniles to adult court.

25

can children are reportedly serving life without possibility

Twenty-eight or more states limited or completely

of release sentences at a rate that is 10 times higher than

eliminated juvenile court hearings for certain crimes

white children.35

and at least 14 states gave prosecutors individual discretion to try children as adults, bypassing the tradi-

For example, in California, which has the greatest system-

tional safeguard of judicial review.26

wide racial disparity in this regard, 190 of the 227 persons
serving the sentence for crimes committed before the age of

In violation of international law, some children are still

18 are of minority background and African American chil-

being incarcerated in adult prisons, despite undisputed

dren in California are 20 times more likely to receive a life

research documenting that children are then subject to

without parole sentence than white children: Hispanic

greater physical violence and rape, commit or attempt to

children are five times more likely.36 Racial disparities

commit suicide at greater rates and suffer lifelong emo-

track in jurisdictions across the United States. Other

27

tional trauma. The National Council on Crime and

examples are:

Delinquency found that “one in 10 juveniles incarcerated
on any given day in the U.S. will be sent to an adult jail” to
28

Alabama

serve their time. The number of children serving time in

Children of color are: 36% of the child population;37 73%

adult jails increased 208% between 1990 and 2004.29 By

of children serving LWOP sentences (49% are African

transferring juveniles to the adult court system, many

American);38 and 100% of children serving LWOP for non-

states neglect to honor the status of these minors as juve-

homicide offenses.39

niles, a violation of the U.S. obligations under Article 24 of

Colorado

30

the International Covenant on Civil and Political Rights.

African-Americans are 4.4% of the child population and
26% of those serving LWOP sentences.40

Although crime rates have been steadily declining since
31

Michigan

1994, it is estimated that the rate at which states sentence

Children of color are 27% of the population41 and 71% of

minors to life without parole remains at least three times

children serving LWOP sentences.42

higher than it was 15 yeas ago,32 suggesting a tendency for
states to punish these youths with increasing severity. For

Under age 17, African American children in Michigan are

example, in 1990, there were 2,234 youths convicted of

19% of the population but 65% of children serving LWOP

murder in the United States, 2.9% of whom were sentenced

sentences. On a county-by-county basis, the disparities

to life without the possibility of parole.33 Ten years later, in

are even more significant.
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For children of color: in Wayne County, they are 94% of the

The U.S. government is aware of this disparity, as are most

children given LWOP sentences though accounting for half

Americans. A recent survey indicated that this is a fact

of the child population; in Oakland County, they are 73% of

well-understood by most Americans, 60% of whom believe

children serving LWOP sentences but 11% of the child pop-

that non-white youth are more likely to be prosecuted in

ulation; and in Kent County, they are 50% of children serv-

adult court.51 This is clearly not “equal treatment before the

ing LWOP sentences but 13% of the child population.43

tribunals… administering justice” as required by Article
5(a) of the U.N. Convention on the Elimination of Racial

Mississippi

Discrimination to which the United States is a party.52

African American children are 45% of the population44
and 75% of children serving LWOP sentences (compared

Finally, of serious concern is that there is a “cumulative”

to 20% of white children).45

disadvantage to minorities entering the justice system via
arrest through the period of incarceration so that racial

Racial disparity permeates the U.S. juvenile justice system.

disparity actually increases as the youth is arrested,

Though African Americans comprise 16% of the child pop-

processed, adjudicated, sentenced and incarcerated as

ulation in the United States, they comprise 38% of those

shown in Figure 2, (right).53

confined in state correctional facilities.46 In analyzing the
“relative rate index,” (a standardized index that compares

Within the juvenile system, the trends for juvenile place-

47

rates of racial and ethnic groups compared to whites),

ments out of the home demonstrate that youth of color suf-

the latest data identifies minority overrepresentation in

fer discrimination. From 1997 to 2003, the total placements

detention for nearly every state in the country. For exam-

decreased from approximately 92,000 to 97,000 yet the per-

ple, in South Dakota, the relative rate index for African

centage of whites given out of home placement decreased in

American children compared to whites in detention is 47:1;

the same period from approximately 52% to 39%.54

in North Dakota it is 21:1; Wisconsin 18:1; New Jersey 15:1;
Wyoming 12:1; Nebraska 11:1; and New Hampshire 10:1.48

While institutions in the country have documented racial
disparities in growing numbers over the past decade, the

Children of color are also held in custody and prosecuted

U.S. government has done little to address the most seri-

“as adults” in criminal courts and given adult sentences

ous discriminatory practices leading to this disparity.

more often than white children.49 African American chil-

Even after passing the 2002 Juvenile Justice and Delin-

dren are nine times more likely to be brought into cus-

quency Act, a law designed to address discrimination of

tody than white children, even though they make up just

children, the government has not ensured that effective

16% of the total U.S. child population (compared to 78%

action is taken by states to address the offending discrimi-

white children).50

nation in their jurisdictions. Moreover, data on racial disparity among juveniles receiving life without parole is

Children of color are also much more likely than white

neither collected nor analyzed by the federal government

youth to do their time in adult prison. As Figure 1 (right)

or by states in any systematic manner, and thus the gov-

shows, 26 out of every 100,000 African American children

ernment does not inform the public of this disparity.

were sentenced to and are serving time in adult prison

Without such a systematic effort, the United States can-

while for white children the rate is only 2.2 per 100,000. On

not effectively ensure the eradication of discrimination as

a state-by-state basis, these disparities are magnified, as

required by the U.N. Convention on the Elimination of

discussed above.

Racial Discrimination (“CERD”).
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Figure 1 Youth in Adult Prison: Rates of New Commitments to Prison by Offense

Figure 2 African American Youth Disproportionately Represented through every Stage in the Juvenile Justice Process

Both Figure 1 and Figure 2 were produced by the National Council on Crime and Delinquency, “And Justice for
Some” (2007). Figure 1 rates are based on numbers per 100,000 youth of that race in the population.
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B. Israel

tence.58 The seven juveniles that could be serving LWOP
sentences, discussed above, would have presumably been

Israel has anywhere between one and seven child offend-

sentenced for political or security crimes. No reform in the

ers serving life without possibility of parole sentences.55

Emergency Regulations Act or sentencing procedure is un-

It is still unclear how many of the seven youths given life

derway to prohibit this sentence.

sentences are ineligible for parole. In its report to the
Committee on the Rights of the Child in February 2002

In a 2005 report, Human Rights Watch was not able to

the government identified four child offenders serving life

verify whether or how many of the seven youths would

sentences but did not indicate whether parole was avail-

not be provided parole consideration because they were

able, stating:

sentenced for political or security crimes.59 In the authors’
meetings and correspondence with Israeli officials during

“The Supreme Court has held, in a majority decision, that

2007, officials confirmed that there is no change in the

the court has the discretion to review each case on its mer-

general number of life and/or LWOP cases as noted in this

its; should it reach the conclusion that the appropriate pun-

Report.60 Since 2004 there have been no additional cases

ishment is life imprisonment, and should it consider that

reported. However the authors continue to seek accurate

this punishment is just and necessary, it may sentence a

information about each of the previous cases identified.

minor to life imprisonment (Miscellaneous Criminal Applications 530/90 John Doe v. State of Israel, P.D. 46(3) 648).

c. Countries that Recently Changed

One Supreme Court justice, basing herself, inter alia, on the

their Practice to Prohibit LWOP Sen-

Convention, expressed the view that life imprisonment

tences for Juveniles

should only be imposed on a minor in exceptional cases;
however, her opinion was deemed as “needing further

The authors had reported that Tanzania and South Africa

study” by the justices who sat with her (Miscellaneous

had juvenile offenders serving LWOP sentences, and that

Criminal Applications 3112/94 Abu Hassan v. State of Israel

Burkina Faso and Kenya, while having no children serving

(11.2.99 not yet published)). In practice, life imprisonment

LWOP sentences, had laws that appeared to allow for the

is imposed on minors very rarely; to date, it has been im-

punishment.61 In the past year, all of these countries have

posed on three 17-year-olds who stabbed a bus passenger to

clarified their practice and/or law to prohibit LWOP sen-

death as part of the “initiation rite” of a terrorist organiza-

tences for juveniles, as discussed below.

tion; and on a youth age 17 and 10 months who strangled his
employer to death after she commented on his work and

1. Tanzania

delayed payment of his salary for two days”.56

In Tanzania, the government asserts that no child under the
age of 18 is sentenced to life without possibility of release.62

Human Rights Watch identified three other juveniles sen-

Several children recently sentenced to life terms have now

57

been given parole.63 Tanzania has confirmed that one child

tenced to life terms in 2004.

offender who was 17 at the time of the crime is serving a life
Israeli law provides for review of life sentences at a minimum

sentence in the country. There was concern that the Act

after 30 years, unless the youth offenders are sentenced by

under which he was sentenced does not provide for parole.

military courts under the 1945 Emergency Regulations for

In meetings with the authors and written follow-up, the

political or security crimes where the commutation is not ap-

government has confirmed that all children, including this

plicable, in which case a juvenile would serve an LWOP sen-

case, are to be eligible for parole. It committed to make the
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necessary changes in law to expressly prohibit such sen-

start a process for releasing the child.”65 The life sentence

tencing in the future, to allow for parole review of the one

where a child offender may not receive this review is an

child offender identified above, and otherwise to come into

unusual case because the sentence has only become possi-

full compliance with the Convention on the Rights of the

ble under a law enacted in 1998 to punish cases of sexual

Child. In a statement to the Center for Law and Global Jus-

abuse, particularly of young children.66

tice from the Permanent Mission of the United Republic of
Tanzania to the United Nations, on behalf of the Permanent

The one law which poses an issue for sentencing of juve-

Representative, officials stated:

niles as adults is the Sexual Offenses Special Provisions Act
(“SOSPA”), 7/1998 No. 4/98, a Parliamentary Act adopted in

“The juvenile justice system in Tanzania has always been

1998 after the country began experiencing record levels of

in favour of a child. No life sentence has ever been im-

rape, incest and sodomy of young children, some as young

posed on children prior to 1998….

as 5 years old. The law sought to reduce violence against
children by increasing education and punishment for such

Currently there is a process to review the juvenile justice

crimes.67 The age of the child is not considered in prosecut-

system in line with the CRC. A cabinet paper has already

ing cases under the Act and children are prosecuted as

been prepared by the Ministry of Justice and Constitutional

adults. The law imposes stricter sentences for second- or

Affairs on a comprehensive legislation on children, the same

third-time offenders, and offenders can be sentenced to be-

is expected to be submitted to cabinet secretariat soon.

tween 30 years and life. In the case of rape of a child under
the age of 10, the Act mandates the automatic sentence of

At the same time a bill on miscellaneous amendments is ex-

life imprisonment.68 Moreover, under any other criminal

pected to be tabled by Parliament before the end of

convictions the President of the country confirms person-

2007…that give the High Court reversionary and discre-

ally every sentence given to a child offender in Tanzania but

tionary powers, in this regard the court can in suo motu call

under SOSPA the court issues the sentence without review

a file of any case concerning a child offender and redress the

by the President.

harsh punishment that has been imposed on a child. It
should be noted in addition to the court the social welfare

As noted above, the Tanzanian Minister of Justice is in-

officers can also move the court to make a review. Thus

troducing a reform bill in Parliament to bring sentenc-

based on the above information on the current practice and

ing under this Act into compliance with the Convention

the progress on the juvenile justice system in Tanzania, I can

on the Rights of the Child (“CRC”), prohibiting cruel

confidently say that the sentence of the one child serving life

and unusual punishments for children, including life

imprisonment will be reviewed and his sentence has the

without parole sentences for child offenders. The Act

possibility of parole…It is our expectation that this informa-

will provide the courts with discretion in determining

tion is [sic] sufficient to inform you that there are mecha-

all sentences under the Act with respect to juveniles, in

nisms that allow a review of sentence of any child who is

compliance with the CRC.69 An interim act was recently

sentenced to life, and that life imprisonment for the juvenile

passed that allows for the offender or his family to peti-

offenders does not mean it is without parole.”64

tion the court for immediate review. In its review, the
court is to ensure compliance with the Convention on

In Tanzania, the child welfare department and a parole re-

the Rights of Child prohibition on life without possibil-

view board monitor children in custody and “upon being

ity of release sentences.70 The authors will monitor

satisfied that the child has been rehabilitated will then

these developments in the coming months.
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2. South Africa

served 15 years. There is no parallel clause benefiting

South Africa no longer allows sentences of life without

young offenders, and it appears that the Act aids only

possibility of release for child offenders and has no chil-

people who were 50 years or older at the time of the

dren serving this sentence. South Africa reported to the

commission of the offence. The Reform bill under con-

CRC in 1999 that it had four child offenders serving life

sideration may address these deficiencies and be clari-

71

without possibility of release sentences. The govern-

fied in the government’s report to the Committee on the

ment’s second report to the CRC does not discuss or fur-

Rights of the Child.

ther clarify this figure.72 However, the head of the
President’s Office on Rights of the Child has confirmed to

More recently, in January of this year, the government an-

the authors in its consultation with the Department of

nounced that in an attempt to curb prison over-crowd-

Corrections that there are no juvenile offenders serving an

ing, it would release 300 adults serving life sentences,

LWOP sentence in South African prisons, e.g. no persons

some of which were former death row inmates. The op-

who committed crimes before age 18, and that all sen-

position Inkatha Freedom Party, among other critics,

tenced persons qualify now to apply

stated that “it is petty criminals, es73

for parole after a determinate period.
Thus, child offenders cannot be sentenced to an LWOP term.

South Africa has also been considering
a Child Justice Bill since 2002 that
would expressly clarify the illegality of
74

life imprisonment for child offenders.
In 2004, the South Africa Supreme

South Africa no
longer allows sentences of life without
possibility of release
for child offenders
and has no
children serving
this sentence.

pecially juveniles, who should be
considered for release, not people
who are in prison serving life sentences for serious crimes.”76
3. Burkina Faso and Kenya
Both Burkina Faso and Kenya had
been listed in earlier reports as countries where there was a possibility
that a child offender could receive an

Court of Appeals issued a critical decision, Brandt v. S., which gave judges sentencing discretion

LWOP sentence. However, in March 2007 during the

with regard to juveniles. The decision emphasized the im-

U.N. Human Rights Council session and subsequently

portance of children’s rights and reaffirmed CRC 37(b)

both countries clarified that they do not allow for such

principles which required juvenile imprisonment to be a

sentences and provided written explanation to the au-

last resort and for the shortest time possible.75

thors.77 Both countries assert that they now apply international standards prohibiting this sentencing, particularly

Although the Brandt decision marks greater strides to-

as now recognized by the Committee on the Rights of the

ward the expansion of children’s rights, it appears that

Child (oversight body for the CRC) in its General Com-

there is still concern by some legal groups that the

ment on Juvenile Justice, published in February 2007.78

South African government has made minimal efforts to
ensure that its incarcerated youth receive special pro-

In Burkina Faso, there is no law providing for child of-

tections over its older prison populations. The Criminal

fenders younger than 16 to be given life sentences. After

Procedure Act 51 of 1977 at section 73(6)(b)(iv) specifies

age 16, the laws could possibly be read to try the child as

that a person serving life imprisonment may not be

an adult for certain crimes, making the child potentially

placed on parole until he or she has served at least 25

eligible for a life sentence. However, this has never been

years, or has reached 65 years if at that time he has

pronounced by a judge in the country and officials have
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stated this cannot be done now in contravention of Burk-

sions.”84 There are no child offenders convicted under fed-

ina Faso’s treaty obligations under the CRC, which apply

eral law serving LWOP sentences: Australian officials

directly in domestic law.

79

have indicated that there are currently about 26 federal
prisoners with life sentences and only two of those do not

Kenya has specifically clarified its compliance with the

have a non-parole period set, but neither of these persons

Convention on the Rights of the Child in a report submit-

were sentenced when they were juveniles.85

ted to the CRC in 2006.80 It ratified a bill which outlaws

State practice in Australia is more difficult to evaluate in

LWOP sentences for all children under age 18.81

this regard. In Queensland, children aged 17 in conflict
with the law may be tried as adults in particular cases

d. Countries that Could Conceivably

though the authors are not aware of any children serving

Allow LWOP Sentences for Juveniles

the adult LWOP sentence.86 This was noted of concern to

but where no Practice Exists

the Committee on the Rights of the Child in evaluating
Australia’s compliance with its treaty obligations.87

The other countries with life without possibility of release sentences available for child offenders reportedly

In New South Wales, two juveniles who were sentenced

do not have any child offenders serving this sentence.

to life imprisonment are challenging a law enacted after

For the other countries listed here the laws provide for a

their sentencing which would give legal weight to a

life sentence to be imposed on child offenders but it is

judge’s recommendation that they not be given parole.

not clear whether a life sentence means there is no pos-

The cases, Elliot v. the Queen88 and Blessington v. the

sibility of parole.82 Besides the U.S. and Israel there re-

Queen89 are being heard now by Australia’s High Court.90

main nine countries where it is unclear but reportedly

No other juvenile LWOP cases are known. Thus, the de-

possible for a child offender to serve an LWOP sentence

cision of the Court to reduce or clarify the sentence will

are: Antigua and Barbuda, Australia, Belize, Brunei,

be critical to determining whether Australia will allow

Cuba,83 Dominica, Saint Vincent and the Grenadines,

juvenile LWOP sentences for child offenders and carry

the Solomon Islands, and Sri Lanka (which has new leg-

out these sentences. If the High Court allows the LWOP

islation pending that would bring it in line with the

sentences, Australia would be in violation of its treaty

CRC prohibition on LWOP). The authors observe that

obligations under the Convention on the Rights of the

Australia could soon become the exception depending

Child (“CRC”).91

on the outcome of a case now before Australia’s High
The Committee on the Rights of the Child was concerned

Court, discussed below.

by Australia’s juvenile justice system in 2005 and with the
Australia

ability of the courts to implement the treaty provisions in

According to Australia’s report to the CRC in 2005, state,

the face of contrary domestic law. The Committed indi-

territory and federal laws are now standardized in the age

cated that it “remains concerned that, while the Conven-

of criminal responsibility, which is 10 years of age. How-

tion may be considered and taken into account in order to

ever, there is a rebuttable presumption that “children aged

assist courts to resolve uncertainties or ambiguities in the

between 10 and 14 are incapable, or will not be held ac-

law, it cannot be used by the judiciary to override incon-

countable, for committing a crime, either because of the

sistent provisions of domestic law,” and recommended

absence of criminal intent, or because they did not know

Australia “strengthen its efforts to bring its domestic laws

that they should not have done certain acts or omis-

and practice into conformity with the principles and pro-
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visions of the Convention, and to ensure that effective
remedies will be always available in case of violation of the
rights of the child.”92
It is therefore surprising that an Australian province
would be moving in the opposite direction and consider
allowing an LWOP sentence for juveniles, as may be the
case with the New South Wales Crimes (Sentencing Procedure) Act of 1999 at issue in the High Court cases of

Elliott and Blessington.
Moreover, if the High Court were to allow the retroactive
application of the harsher sentence of “no parole” as
mandatory on the juvenile offenders, it would be in violation of its treaty obligations under Article 15(1) of the International Covenant on Civil and Political Rights, which
prohibits the retroactive application of a harsher penalty
that comes into law after the commission of a crime.93 It is
hoped that the Australian High Court will consider these
international legal prescriptions in its determination of the

Elliott and Blessington cases now before it.
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III. International Law Prohibits Life without
Possibility of Release or Parole for Juveniles
International law has recognized that the special charac-

A. Treaties Prohibit LWOP Sentences Be-

teristics of children preclude them from being treated the

cause of the Special Characteristics of

same as adults in the criminal justice system.

Children
The Convention on the Rights of the Child (“CRC”), a

To sentence a child in such a severe manner contravenes

treaty ratified by every country in the world except the

society’s notion of fairness and the shared legal respon-

United States and Somalia, codifies an international cus-

sibility to protect and promote child development. Try-

tomary norm of human rights that forbids the sentencing

ing children in adult courts so that they can receive

of child offenders to life in prison without possibility of re-

“adult” punishment squarely contradicts the most basic

lease.99 In early 2007, the Committee on the Rights of the

premise behind the establishment of juvenile justice sys-

Child, the implementation authority for the Convention on

tems: ensuring the well-being of youth offenders. The

the Rights of the Child, clarified this prohibition in a Gen-

harsh sentences dispensed in adult courts do not take

eral Comment: “The death penalty and a life sentence

into account the lessened culpability of juvenile offend-

without the possibility of parole are explicitly prohibited

ers, their ineptness at navigating the criminal justice

in article 37(a) CRC [of the treaty].”100

system, or their potential for rehabilitation and reintegration into society.

The General Comment’s additional paragraph 27 titled,
“No life imprisonment without parole” further recom-

Moreover, indeterminate sentences lack the element

mends that parties abolish all forms of life imprison-

of proportionality which many believe is essential in a

ment for offences committed by persons under the age

94

humane punishment. Indeed, the LWOP sentence

of 18. Providing greater clarity to this norm is the Com-

penalizes child offenders more than adults because

mittee’s interpretation of treaty obligations around pro-

the child, by virtue of his or her young age, will likely

cedure for trial of juveniles, requiring states to treat

serve a longer sentence than an adult given LWOP for

juveniles strictly under the rules of juvenile justice.101

the same crime.

This would effectively prohibit courts from trying juveniles as adults—the primary mechanism in U.S. courts

The common law heritage of the United States and of
some of the states that allow LWOP in their laws

and elsewhere for applying the LWOP sentence.

95

evolved a century ago to impose a separate punishment

Other recent developments in international law have high-

structure on children and to prohibit LWOP sen-

lighted the urgent need for countries to reconsider their ju-

tences.96 The Children Act of 1908 in England required

venile sentencing policies and prohibit by law LWOP

the special treatment of children from adults and “le-

sentences for child offenders. The prohibition is recognized

niency in view of the age of the offender at the time of

as an obligation of the International Covenant on Civil and

the offense.”97 The practice to impose LWOP sentences

Political Rights (hereinafter “ICCPR”).102 Article 7 prohibits

on children has been a more recent phenomenon at the

cruel, unusual and degrading treatment or punishment.

end of the last century, largely in the 1990s, by a small

Life terms without the possibility of parole (“LWOP”) are

minority of countries seeking harsher sentences against

cruel, as discussed above, when applied to children. Juve-

juvenile offenders.98

nile LWOP sentences also violate Article, 10(3) which proSentencing our Children to Die in Prison 14

vides, “[t]he penitentiary system shall comprise treatment

birth, the right to such measures of protection as are re-

of prisoners the essential aim of which shall be their refor-

quired by his status as a minor…”

mation and social rehabilitation. Juvenile offenders shall be
segregated from adults and be accorded treatment appro-

The Committee expressed its grave concern “that the

priate to their age and legal status.” In sentencing, govern-

treatment of children as adults is not applied in excep-

ments are to “[i]n the case of juvenile persons….take

tional circumstances only…[t]he Committee is of the

account of their age and the deserability of promoting their

view that sentencing children to life sentence without

rehabilitation” as prescribed by Article 14(4) of the treaty.

parole is of itself not in compliance with article 24(1) of

This is reinforced by Article 24(1), which states that every

the Covenant.”104

child shall have “the right to such measures of protection as
are required by his status as a minor, on the part of his fam-

The Committee Against Torture, the official oversight

ily, society and the State.”

body for the Convention Against Torture, Cruel, Inhuman or Degrading Treatment or Punishment to which

B. The United States is in Direct Viola-

the United States is a legal party, further commented in

tion of its Treaty Obligations

2006 as it evaluated U.S. compliance that the life imprisonment of children “could constitute cruel, inhuman or

The United States ratified the International Covenant on

degrading treatment or punishment,”105 in violation of

Civil and Political Rights (“ICCPR”) in 1992.103 The Com-

the treaty.

mittee on Human Rights, the oversight authority for the
treaty, determined in 2006 that the United States is not in

Moreover, the United States has done nothing to reduce

compliance with the treaty by allowing LWOP sentences

the pervasive discrimination evident in many U.S. states’

for juveniles. It made this determination even considering

application of the LWOP sentence to children of color. As

that the United States had taken a reservation to the

discussed in Section II, the rate of African American youth

treaty to allow the trying of juveniles in adult court in

compared to white youth per 100,000 youths incarcerated

“exceptional circumstances.” The extraordinary breadth

in adult prisons is 26 to 2; youth of color in some jurisdic-

and rapid development in the United States of sentencing

tions receive more than 90% of the LWOP sentences given

child offenders to LWOP since the U.S. ratification of the

and national rates for African Americans are 10 times that

ICCPR contradicts the assertion that the United States

of white youth.106

has applied this sentence only in exceptional circumstances—the total children tried as adults and sentenced

Most recently, the United Nations General Assembly

to LWOP now exceeds 2,381, many of whom were first-

(“G.A.”) acted on the issue. By a vote of 185 to 1 (with the

time offenders (see Section II for discussion).

United States being the only country voting against it) the
G.A. passed a resolution December 19, 2006, codified in

In 2006, in evaluating U.S. compliance with the treaty, the

Resolution A/61/146, calling upon states to “abolish by

Committee on Human Rights found the United States to

law, as soon as possible, the death penalty and life impris-

be out of compliance with its treaty obligations, conclud-

onment without possibility of release for those under the

ing that its practice to sentence child offenders to life

age of 18 years at the time of the commission of the of-

without parole violates article 24(1): “Every child shall

fence.107 A similar resolution has been introduced in Octo-

have, without any discrimination as to race, colour, sex,

ber of 2007 at the General Assembly calling again for

language, religion, national or social origin, property or

abolition of LWOP sentences for juveniles.108
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International law as evidenced through international

cynicism, and contempt for the feelings, rights, and suffer-

treaties and other agreements is the supreme “law of the

ing of others.[citations omitted]. If trained psychiatrists

land” in the United States and these principles should be

with the advantage of clinical testing and observation re-

applied in the context of juvenile sentencing. The Su-

frain, despite diagnostic expertise, from assessing any juve-

premacy Clause is the common name given to Article VI,

nile under 18 as having antisocial personality disorder, we

Clause 2 of the U.S. Constitution which states:

conclude that States should refrain from asking jurors to
issue a far graver condemnation–that a juvenile offender

“This Constitution, and the Laws of the United States

merits the death penalty. When a juvenile offender commits

which shall be made in Pursuance thereof; and all Treaties

a heinous crime, the State can exact forfeiture of some of

made, or which shall be made, under the authority of the

the most basic liberties, but the State cannot extinguish his

United States, shall be the supreme Law of the land; and

life and his potential to attain a mature understanding of
his own humanity.”111

the Judges in every State shall be bound
thereby, any Thing in the Constitution
or Laws of any State to the Contrary

The extraordinary
breadth and rapid devel-

It has been demonstrated that juve-

opment in the United

niles awaiting death in prison under

States of sentencing

the LWOP sentence also have no op-

child offenders to

portunity to attain a mature under-

Simmons, abolishing the practice of ju-

LWOP since the U.S. rat-

standing of his or her own humanity.

venile executions, considered not only

ification of ICCPR con-

the evolution of international law but

tradicts the assertion

C. The Prohibition of

the evolution of practice in the commu-

that the United States

Juvenile LWOP is Custom-

nity of nations. “The Court has re-

has applied this sen-

ary International Law and

ferred to the laws of other countries

tence only in excep-

a Jus Cogens Norm

notwithstanding.”109
The U.S. Supreme Court in Roper v.

and to international authorities as in-

tional circumstances.

structive for its interpretation of the

The prohibition against sentencing

Eighth Amendment’s prohibition of

child offenders to life without the pos-

“cruel and unusual punishments.”110

sibility of release is part of customary international law and
the virtually universal condemnation of this practice can

In considering Constitutional values related to the most

now be said to have reached the level of a jus cogens norm.

severe punishment of juveniles, death, the Court observed:

Once a rule of customary international law is established,
that rule becomes binding on all states, including those that

“It is difficult even for expert psychologists to differentiate

have not formally ratified it themselves.

between the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile of-

For a norm to be considered customary international law

fender whose crime reflects irreparable

there must be widespread, constant and uniform state

corruption.[citations omitted}. As we understand it, this

practice compelled by legal obligation that is sufficiently

difficulty underlies the rule forbidding psychiatrists from

long to establish the norm, notwithstanding that there may

diagnosing any patient under 18 as having antisocial per-

be a few uncertainties or contradictions in practice during

sonality disorder, a disorder also referred to as psychopathy

this time.112 The International Court of Justice (“ICJ”) has

or sociopathy, and which is characterized by callousness,

said that “a very widespread and representative participa-
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tion in [a] convention might suffice of itself” to evidence the

widespread and consistent practice by states not to impose

attainment of customary international law, provided it in-

a sentence of life without parole or possibility of release for

cluded participation from “States whose interests were spe-

child offenders as a measure that is fundamental to the

cially affected.”113 Israel falls into this category having

basic human value of protecting the life of a child; (2) the

ratified the convention and having voted in favor of the res-

imposition of such sentences is relatively new and now

olution condemning this practice (A/61/146).

practiced by only two states—all of the other states which
had taken up the practice have joined the global community

When customary law is said to be a jus cogens norm, no

in abolishing the sentence; and (3) there is virtually univer-

persistent objection by a state will suffice to prevent the

sal acceptance that the norm is legally binding, as codified

norm’s applicability to all states: according to Article 53 of

by the Convention on the Rights of the Child and else-

the Vienna Convention on the Law of Treaties it is “a norm

where, and requires states to abolish this practice, as evi-

accepted and recognized by the international community of

denced by the most recent United Nations General

States as a whole as a norm from which no derogation is per-

Assembly resolution 61/146 (discussed above).

mitted and which can be modified only by a subsequent
norm of general international law having the same charac-

First, there are only two countries that are known to

ter.”114 This definition is accepted by most legal scholars in

still practice the sentencing of juveniles to LWOP

115

and outside of the United States. Moreover, U.S. law rec-

and/or have children serving, the United States and Is-

ognizes that customary international law is part of domestic

rael. In Israel, not only are there no more than 7 child

U.S. law and binds the government of the United States.116

offenders reportedly serving LWOP, but the sentence
appears not to have been given to a juvenile since 2004,

The International Law Commission has included this

suggesting that the “practice” is rare. Australia’s High

principle among those in its Draft Articles on State Re-

Court will determine whether it joins this group in two

sponsibility.117 It commented that “the obligations arise

cases now before it, as discussed in Section II of this Re-

from those substantive rules of conduct that prohibit

port. Second, the sentence has not been consistently

what has come to be seen as intolerable because of the

and historically applied to child offenders. Even in the

threat it presents to the survival of states and their peo-

United States, the sentence was not used on a large

ples and the most basic human values.118

scale until the 1990’s when crime reached record levels.121 It was only between 1992 and 1995, that 40 states

The current President of the International Court of Jus-

and the District of Columbia all passed laws increasing

tice, Honorable Rosalyn Higgins, has stated that what is

the options for sending juveniles to adult courts.122 Be-

critical in determining the nature of the norm as a jus co-

fore this time, the sentence had been rarely imposed.123

gens norm is both the practice and opinio juris of the vast
majority of states.119 What is important is to look at the

Third, there is near universal acceptance that the norm is

legal expectations of the international community of na-

legally binding, as codified by the CRC article 37, which

tions and their practice in conformity with those expecta-

prohibits life without possibility of release sentences for

tions. As such, General Assembly resolutions can provide

juveniles. All but two countries are party to the Conven-

evidence of such expectations.

120

tion (the United States and Somalia) and all but two
countries (the United States and Israel) have ended the

The prohibition of life without parole or possibility of re-

practice of using this sentence, and in accordance with

lease fulfills these requisites for three reasons: (1) There is

their treaty obligations.
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The Human Rights Committee found that this sentence vi-

incarceration on juveniles. The Riyadh Guidelines state

olates the ICCPR, in evaluating the U.S. report to the Com-

that, “no child or young person should be subjected to

mittee, as the treaty ensures that every child has the right

harsh or degrading correction or punishment,”129 and the

to such measures necessary to protect his/her status as a

U.N. Rules for the Protection of Juveniles Deprived of Their

124

minor. Trying and sentencing children as adults violates

Liberty emphasizes imprisonment as a last resort and for

that minor’s status. Applying a serious adult sentence to a

the shortest time possible.130

child also implicates article 7 of the ICCRP relating to
cruel, inhuman and degrading treatment, as was also sug-

Every year for the past decade, the Commission on Human

gested by the Committee Against Torture, discussed above.

Rights has emphasized the need for states to comply with
the principle that depriving juveniles of their liberty

In addition to the legal prohibition recognized in the con-

should only be a measure of last resort and for the shortest

text of treaty law, states have reinforced their obligation to

appropriate period of time.131 Its resolutions have consis-

uphold this norm in a myriad of international resolutions

tently called for this compliance and in 2005 it further

and declarations over the past two decades. The General

called specifically for the abolition abolition of the juve-

Assembly resolution 61/146 of December 2006 calling for

nile LWOP sentences.132

the immediate abrogation of the LWOP sentence for juveniles in any country applying the penalty is one that grew

The recently passed GA Resolution 61/146, the 2006 Con-

from many other international legal pronouncements.

clusions and Recommendations of the Human Rights
Committee on the U.S. practice, the similar observations of

Prior to this, the General Assembly had adopted other

the Committee Against Torture, and the 2007 Committee

statements on the subject which serve as evidence of

of the Rights of the Child’s General Comment evidence a

states’ expectations that all members of the international

near universal consensus that has coalesced over the past

community of states should respect this norm. In 1985, the

15 years, with accelerated pace in condemnations during

General Assembly adopted the United Nations Standard

the last several years. Indeed, because only two countries

Minimum Rules for the Administration of Juvenile Justice

now would apply this sentence and because 99.9% of the

(known as the Beijing Rules), reiterating that the primary

cases come from only one country, the United States, the

aim of juvenile justice is to ensure the well-being of the ju-

prohibition against the sentence can now be said to have

venile and that confinement shall be imposed only after

reached the level of a jus cogens norm, a practice no longer

careful consideration and for the shortest period possi-

tolerated by the international community of nations as a

ble.

125

The Commentary to this rule indicates that puni-

legal penalty for children.

tive approaches are not appropriate for juveniles and that
the well-being and the future of the offender always out126

In sum, the United States and Israel are violating international law by allowing their courts to impose this penalty

weigh retributive sanctions.

on children.
Similarly, in 1990 the General Assembly passed two resolutions extending protections for incarcerated juveniles: the
U.N. Rules for the Protection of Juveniles Deprived of
Their Liberty127 and the U.N. Guidelines for the Prevention
of Juvenile Delinquency (known as the “Riyadh Guidelines”).128 Both consider the negative effects of long term
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IV. Juvenile Justice and Rehabilitation Models

The ICCPR and the CRC provide that deprivation of lib-

value given to efforts of reparation to the victim, partici-

erty for child offenders be a “measure of last resort.” As

pation in victim-offender reconciliation (mediation), and

previously explained, the Beijing Rules and the Riyadh

education programs.137 Furthermore, the German model

Guidelines consider long-term incarceration of juvenile

does not restrict rehabilitation and justice by the nature

offenders antithetical to the purpose and meaning of juve-

of offence. Additionally, felony offences (“Verbrechen”)

nile justice.133 The following examples of alternative sen-

can be reduced or “diverted” under certain circum-

tencing structures focusing on rehabilitation and

stances, “e. g. a robbery, if the offender has repaired the

reduction of recidivism represent only a few options avail-

damage or made another form of apology

able to states in improving their juvenile justice practices.

(restitution/reparation) to the victim.”138

A. The German Model of Alternative Sen-

Prison sentences for child offenders are a sanction of last

tencing and Juvenile Rehabilitation

resort (“ultima ratio”) in line with international norms
including the CRC and Beijing Rules.139 For child offend-

The German model of juvenile rehabilitation, or restora-

ers between 14 and 17 years of age, the minimum length of

tive justice, is an example of a juvenile justice system fo-

youth imprisonment is six months; the maximum is five

cused on rehabilitation. In the 1970’s, Germany withdrew

years.140 In cases of very serious crimes for which adults

traditional sentencing for juveniles. The conventional

could be punished with more than 10 years of imprison-

model gave way to alternative measures in the 1970’s enu-

ment, the maximum length of youth imprisonment is ten

merated in the Juvenile Justice Act: suspensions, proba-

years.141 Additionally, there is no possibility of death sen-

tion, community service, and a system of day-fines.

tences or life without possibility of release sentences for

Between 1982 and 1990, incarceration of juveniles in Ger-

child offenders. The low level of juvenile recidivism is a

many decreased more than 50%.134

testament to the success of this innovative system.

In 1990, the Juvenile Justice Act (JJA) was amended to in-

B. The New Zealand Family Group Con-

clude additional alternatives to incarceration. In the case

ference Model of Juvenile Rehabilitation

of juvenile offenders (14-17 years), the German criminal
justice system predominately aims to educate the juvenile

New Zealand began utilizing the approach of restora-

and provides for special sanctions. Initially, education

tive justice as an alternative for juveniles in the criminal

and disciplinary measures are implemented. Only if un-

system in 1989 with the passage of the Children, Young

successful is youth imprisonment with the possibility of

Persons, and Their Families Act.142 The Act provides for

suspension and probation used.135

a Family Group Conference as a first step for dealing
with a juvenile offender. These Conferences have now

The current JJA emphasizes release and discharge of

become the lynch-pin of the New Zealand youth justice

child offenders when the severity of the crime is bal-

system, both as pre-charge mechanisms to determine

anced with “social and/or educational interventions that

whether prosecution can be avoided, and also as post-

have taken place.”

136

Included in Germany’s innovative

system of juvenile justice and rehabilitation is the equal

charge mechanisms to determine how to address cases
admitted or proved in the Youth Court.143
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The purpose of the Family Group Conference is to establish a

There are now 8,000 Family Group Conferences held every

safe environment in which the young person who has com-

year in New Zealand and 83% of youth offenders are di-

mitted the offense, family members and others invited by the

verted from the criminal justice system as a result.152 Im-

family, the victim or a representative, a support person for the

prisonment and the use of youth justice residences have

victim, the police, and a mediator or manager of the process

dropped significantly with the use of Family Group Confer-

may come together to discuss the various issues. Sometimes

ences.153 This alternative to juvenile sentencing provides an

a social worker and/or a lawyer are also present.144

excellent model for other states to follow in seeking to
lower the level of juvenile incarceration and recidivism rates.

The main goal of a Conference is to formulate a plan about
how best to deal with the offending youth. It consists of

C. The Georgia Justice Project Holistic

three integral components. First, the participants seek to

Approach to Juvenile Rehabilitation

ascertain whether or not the young person admits to the
offense (this is a necessary component for the process to go

In the U.S., the Georgia Justice Project (GJP) also has an in-

forward). Next, information is shared among all the par-

novative approach to breaking the cycle of crime and poverty

ties at the Conference about the nature of the offense, the

among children in Atlanta, Georgia. A privately funded non-

effects of the offense on the victims, the reasons for the of-

profit organization, GJP minimizes rates of recidivism

fense, any prior offending by the young person, and other

amongst juveniles by incorporating counseling, treatment,

information relevant to the dialogue. Third, the partici-

employment and education programs with its legal services.

pants decide on an outcome or recommendation.145 The

Its rate of recidivism is 18.8%, as compared to the national

Act requires the police to comply with the recommenda-

U.S. average of 50 to 60%.154

tions/agreements adopted and findings made by the Family
Group Conference.146

Working with underprivileged minorities in the Delkalb
and Fulton counties of Georgia, GJP works with its juve-

The New Zealand model for family group conferencing is
largely inspired by traditional Maori justice practices.

147

nile clients to form a relationship that extends beyond
legal representation. Recognizing that juvenile offenses

Modern day family group conferencing incorporates tra-

typically indicate deeper problems such as lack of familial

ditional Maori beliefs that responsibility is collective

support, insufficient access or motivation for education,

rather than individual and redress is due not just to the

poverty, and lack of access to employment opportunities,

148

“Understanding

victim but also to the victim's family.

GJP works on the criminal defense of the child offender as

why an individual had offended was also linked to this no-

well as the breadth of other problems which strengthen

tion of collective responsibility. The reasons were felt to

the likelihood of recidivism.155 Along with an attorney,

lie not in the individual but in a lack of balance in the of-

each child offender is paired with a licensed social worker.

149

fender's social and family environment.”

This under-

As a team, the attorney, social worker and juvenile work

standing focuses on the need to address the causes of this

together on the case. Win or lose, the juvenile’s ‘team’ ac-

imbalance in a collective manner.150 The emphasis is

companies the juvenile through the entire process. If the

placed on restoring the harmony between the offender,

judicial proceedings result in incarceration, GJP maintains

the victim, and the victim's family.

151

close contact with the juvenile both during and after incarSentencing our Children to Die in Prison 20

ceration. In this context, GJP provides incentives and sup-

E. The Bridge City Center for Youth,

port as the child offender rebuilds his/her life. This sup-

Louisiana

port is often a critical lynchpin in breaking the cycle of
crime and poverty.

After finding that the Bridge City Correctional Facility
had serious problems of abuse and youth violence, the U.S.

D. The Annie E. Casey Foundationís Ju-

Department of Justice recommended immediate reform.157

venile Detention Alternatives Initiative

However, it was not until the death of a child inmate and
resulting public protest that the facility began in earnest

The Juvenile Detention Alternatives Initiative program

to restructure, and to comply with the newly enacted Ju-

(“JDAI”), existing in 75 sites in 19 states has focused its at-

venile Justice Reform Act.158 The facility was shut and re-

tention on eight “core strategies” to minimize juvenile

organized with the help of the Annie E. Casey Foundation

delinquency and rehabilitate youth. Notable strategies in-

and the MacArthur Foundation, reopening in 2005. The

clude encouraging collaboration between juvenile justice

reforms abolished the prior boot-camp style youth facility,

agencies and community organizations, new or enhanced

in which juvenile inmates were treated as “little adults,”

alternatives to detention (such as electronic monitoring),

and established a home-like environment focusing on

case processing reforms to reduce length of stay in cus-

therapeutic care and rehabilitation.

tody, and reducing racial disparities. While children who
pose a danger to the community are still detained, the

Today, the center houses approximately 70 young men,

program’s focus is to stop deviant behavior before chil-

ranging from 13 to 20 years old in individual dormitories

dren fall into a life of crime.

for about 8 to 12 persons.159 The dormitories, which replaced the concrete cells, are carpeted and contain col-

In Santa Cruz, California, the 10-year-old JDAI program is

orful quilts, pillows, curtains and couches to create a

considered a model. It offers health and drug-abuse coun-

home-like atmosphere. Each dormitory conducts a se-

seling, resume writing an computer classes, as well as med-

ries of daily “circles” where the young men gather to dis-

itation classes and an adult mentor for advice and guidance.

cuss concerns or complaints with the other youths in
order to come to nonviolent, group-approved solutions

Following the JDAI program, Santa Cruz has seen the

to problems.160 The youths also have daily access to edu-

number of children in detention per day decrease from 50

cation, mental health, social services and substance

to 16 on average, saving the state millions of dollars per

abuse treatment.161

year. Other counties have followed suit with great success. New Mexico’s Bernalillo County JDAI site reduced

The success of the Bridge City Center for Youth is being

their average daily detention population by 58% between

replicated throughout the state at other juvenile facilities.162

1999 and 2004, and New Jersey’s Essex County lowered

Though relatively new, the program was commended by the

its average daily population by 43% in just two years. In

Annie E. Casey Foundation and the Juvenile Justice Project

addition, Ada County, Idaho; Pierce County, Washington;

as a model state juvenile facility. These and other juvenile

and Ventura County, California have all lowered deten-

justice reforms in Louisiana contributed to a reduction

tion populations by at least one-third since implementing

from 1427 to only 611 individuals in the juvenile justice sys-

the program.

156

tem between 2004 and 2006.163
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V.

Conclusions

and

Recommendations

The life without parole or possibility of release

ing in the opposite direction of allowing LWOP sen-

(“LWOP”) sentence condemns a child to die in prison. It

tences for juveniles.

is cruel and ineffective as a punishment; it has no deterrent value and contradicts our modern understanding

The authors commend the efforts of governments, inter-

that children have enormous potential for growth and

national organizations and NGOs for their efforts in the

maturity in passing from youth to adulthood. It further

past few years to more urgently bring non-complying gov-

prevents society from reconsidering a child’s sentence

ernments into compliance with international law and

ever and denies the wide expert knowledge that children

standards of juvenile justice.

are susceptible to rehabilitation and redemption.
The authors conclude by recommending the following:
The international community has outlawed this sentencing practice as a violation of state obligations to

• Countries continue to denounce the practice of sen-

protect the status of a child and to seek recourse in

tencing juveniles to life without possibility of release as

criminal punishment toward more rehabilitative models

against international law, to condemn the practice among

of justice. The LWOP sentence for juveniles is a direct

the remaining governments allowing such sentencing, and

violation of the Convention on the Rights of the Child,

to call upon those where the law may be ambiguous to in-

Convention Against Torture, and the International

stitute legal reforms confirming the prohibition of such

Covenant on Civil and Political Rights, as well as cus-

sentencing; to remove barriers to the enforcement of in-

tomary international law. Countries that would impose

ternational standards and expand their juvenile justice

this sentence are in violation of their international legal

models to focus more extensively on rehabilitation pro-

obligations. Today, that amounts to Israel and the

grams, including education, counseling, employment and

United States.

job training and social or community service programs
and to evaluate these models to ensure protection of the

In regard to the remaining countries of concern, the au-

rights of juveniles.

thors commend Tanzania and South Africa for their recent official agreement and clarification in removing the

• United States abolish this sentence under federal law

possibility of this sentence. However, the follow-through

and undertake efforts to bring all U.S. states into com-

in legal reforms promised should immediately be under-

pliance with U.S. international obligations to prohibit

taken if they are to ensure compliance with obligations

this sentencing, including to rectify the sentences of

under the CRC and international law.

those juvenile offenders now serving LWOP; evaluate the
disproportionate sentencing of minorities in the country

In addition, nine other countries will need to clarify the

and work more expeditiously to eradicate the wide-

ambiguities in their own laws to confirm the prohibition

spread discrimination in the country’s juvenile justice

of the LWOP sentence for juveniles: Antigua and Bar-

system, including to consider more equitable and just re-

buda, Australia, Belize, Brunei, Cuba, Dominica, Saint

habilitation models as described in this Report; and

Vincent and the Grenadines, the Solomon Islands and Sri

monitor and publish data on child offenders serving

Lanka. In particular, Australia needs to clarify its law

LWOP sentences in each state.

most urgently to prevent at least one province from movSentencing our Children to Die in Prison 22

• Israel abolish LWOP sentences for juveniles under all
circumstances, including for political and security related
crimes and that it rectify and/or clarify the sentences of
the seven juveniles in question who may be serving a
LWOP sentence to come into compliance with their obligations under the Convention on the Rights of the Child
and international law.
• Tanzania follow through expeditiously in clarifying by
law that any child currently serving or who may be given a
life sentence for any crime will be subject to parole review
and to further bring its juvenile justice system into compliance with its obligations under the Convention on the
Rights of the Child and international law.
• South Africa pass without haste the Child Justice Bill to
clarify abolition of juvenile LWOP sentencing under any
circumstances.
• Australia clarify the legal prohibition of LWOP sentences for juveniles and ensure that its provinces bring
their laws into compliance with obligations under the
Convention on the Rights of the Child, International
Covenant on Civil and Political Rights and other international laws.
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AT A GLANCE
44 states allow JLWOP
11 states and the District of Colombia either do not allow
or do not appear to practice JLWOP sentences.
6 States and D.C. prohibit it:
Alaska, Colorado, Kansas, Kentucky, New Mexico, Oregon, D.C.
5 States have no children known to be serving the sentence
though they allow JLWOP by Law
Maine, New Jersey, New York, Utah, Vermont
1 state applies only at 16 or above
Indiana
2 states apply only at age 15 or above
Louisiana and Washington
13 states apply only at age 14 or above
Alabama, Arizona, Arkansas, California, Connecticut, Iowa, Massachusetts
Minnesota, New Jersey, North Dakota, Ohio, Utah, Virginia
8 States apply only at age 13 or above
Georgia, Hawaii, Illinois, Mississippi, New Hampshire,
North Carolina, Oklahoma, Wyoming
2 States apply only at age 12 or above
Missouri and Montana
4 States apply only at age 10 or above
South Dakota, Texas, Vermont, Wisconsin
1 State applies at age 8 or above
Nevada
13 states could apply LWOP at ANY age
Delaware, Florida, Idaho, Maine, Maryland, Michigan,
Nebraska, New York, Pennsylvania, Rhode Island, South Carolina,
Tennessee, West Virginia
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Summary of State Law with Citations in
the United States 2007
Alabama

Ark. Code Ann. § 9-27-318 (2002 & Supp. 2005) (if the ju-

Imposes JLWOP (discretionary) Minimum age 14.

venile is at least 14 years of age and commits a felony, he or
she can be transferred to adult court and tried as an adult).

Ala. Code §§ 13A-5-40 (LWOP for murder); see also 13A-56, 13A-5-9 (West 2005) (LWOP habitual offenders).

California
Imposes JLWOP (discretionary) Minimum age 14.

Ala.Code § 12-15-34 (1994 & Supp. 2005) (prosecutorial
discretion to transfer any child 14 years or older to adult

Cal. Penal Code § 190.5(b) (West 1999) (limiting discre-

criminal court). Transfer hearing needed.

tionary LWOP to juveniles age 16 or older).

Alaska

Cal. Penal Code § 209 (kidnapping with or without bod-

Does not Impose JLWOP.

ily harm carries LWOP, age 14 or older).

Alaska Stat. § 12.55.125(a), (h), & (j)(LexisNexis 2004)

Cal Penal Code § 218 and § 219 (wrecking a train or

(providing mandatory 99 year sentences for enumerated

bridge), §37 (treason), §128 (perjury in capital case leading

crimes, discretionary 99 year sentence in others, but per-

to execution), §11418(b)(2) (using weapon of mass de-

mitting prisoner serving such sentence to apply once for

struction), and §12310 (using a bomb which kills). See,

modification or reduction of sentence after serving half of

e.g., NUNEZ (ANTONIO D.) ON H.C. Case. Antonio

the sentence).

Nunez was 14 at the time of the crime involving kidnapping/no death or bodily injury occurred (California

Arizona

Supreme Court case number S151522, filed April, 2007).

Imposes JLWOP (discretionary) Minimum age 14.
Colorado
Ariz. Rev. Stat. Ann. § 13-703.01(A) (Westlaw 2006)

Does not Impose JLWOP.

(LWOP sentences discretionary).
C.R.S.A. section 17-22.5-104 (IV) (2006) (allowing
Ariz. Rev. Stat. Ann. § 13-501(A-B) (2001 & Supp. 2005)

juveniles sentenced to LWOP to apply for parole after

(juvenile age 15, 16, and 17 "shall" be prosecuted as an adult

serving 40 years). State legislative reform passed in

for first degree murder and enumerated felonies and juve-

2006 to abolish JLWOP which has not yet been

nile at least age 14 "may" be prosecuted as an adult for

retrospectively applied.

class one felonies).
Connecticut
Arkansas

Imposes JLWOP (mandatory) Minimum age 14.

Imposes JLWOP (mandatory) Minimum age 14.
Conn. Gen. Stat. § 53a-35a (West 2001) (mandatory senArk. Code Ann. § 5-4-104 (2006) (mandatory LWOP or

tence of LWOP or death for capital murder).

death for capital murder or treason).

Conn. Gen. Stat. Ann. § 46b-127 (West 2004 & Supp.
Sentencing our Children to Die in Prison

2005) (mandatory transfer to adult court for children age

committed by child over 13 years old, no reverse transfer if

14 and above for enumerated felonies).

child over 13).

Delaware

Ga. Code Ann. § 15-11-28(b)(1) (juvenile court has concur-

Imposes JLWOP (mandatory) Any age.

rent jurisdiction with superior court where child is alleged to have committed an act for which an adult

Del. Code Ann. tit. 11, § 4209 (2005) (mandatory LWOP

defendant would receive the sentences of death, LWOP,

for "any person" convicted of first degree murder).

life, or imprisonment).

Del. Code Ann. tit. 10, §§ 1010, 1011 (1999 & Supp. 2004)

Ga. Code Ann. § 15-11-28 (2)(A)(exclusive superior court

("child shall be proceeded against as an adult" for enumer-

jurisdiction over any child age 13-17 who has committed

ated felonies. Child can request transfer hearing and

enumerated offenses).

court may transfer back to juvenile court at its discretion).
Ga. Code Ann. § 16-3-1(child cannot be found guilty of
Florida

crime if committed it below age 13).

Imposes JLWOP (mandatory) Any age.

KMS v. State, 200 S.E.2d 916 (Ga. App. 1973) (distinguishFla. Stat. §775.082, (2005) (mandatory LWOP for juve-

ing between finding of delinquency, which is permitted

niles convicted of murder).

for children below age 13, with adjudication of guilt for
crime, not permitted for children below age 13).

Fla. Stat. § 985.225 (2005) (“child of any age” may be indicted for crimes punishable by death or life imprison-

Hawaii

ment; once indicted, child must be “tried and handled in

Imposes JLWOP (mandatory) Minimum age 13.

every respect as an adult”; once convicted, “child shall be
sentenced as an adult”).

Haw. Rev. Stat. §§ 706-656, 706-657 (LexisNexis 2003)
(mandatory LWOP for first degree murder or attempted

Georgia

murder and for what would be considered "heinous" sec-

Imposes JLWOP (discretionary) Minimum age 13.

ond degree murder, but, "[a]s part of such sentence the
court shall order the director of public safety and the

Ga. Code. Ann. §§ 17-10-30.1, 17-10-31.1 (Westlaw 2006)

Hawaii paroling authority to prepare an application

(LWOP or life discretionary sentence for murder), § 17-10-

for the governor to commute the sentence to life

7(b)(1 & 2) (authorizing mandatory LWOP for recidivist

imprisonment with parole at the end of twenty years

offenders).

of imprisonment").

Ga. Code. Ann. § 15-11-28 (2002) (concurrent juvenile and

Haw. Rev. Stat. Ann. § 571-22 (LexisNexis 2005 & Supp.

adult court jurisdiction over child of any age accused of

2005) (discretionary transfer to adult court of juveniles:

crime where adult would be punished by death, LWOP, or

no age limit for first degree murder or second degree

life; mandatory adult court jurisdiction for such crimes if

attempted murder).
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Idaho

Iowa

Imposes JLWOP (discretionary) Any age.

Imposes JLWOP (mandatory) Minimum age 14.

Idaho Code Ann. § 18-4004 (Michie 2004)(LWOP discre-

Iowa Code §§ 902.1 (West 2003) (LWOP sentences are

tionary penalty for murder).

mandatory upon conviction for "Class A Felony").

Idaho Code Ann. §§ 20-508, 20-509 (Michie 2004)

Iowa Code Ann. §232.45(6)(a) (West 2000 & Supp. 2006)

(mandatory transfer to adult court for juveniles age 14-18

(juvenile court may waive jurisdiction over a child as

accused of enumerated crimes, discretionary transfer for

young as 14).

children below age 14 accused of enumerated crimes).
Kansas
Idaho Code Ann. § 20-509(3)-(4) (Michie 2004) (juvenile

Does not Impose JLWOP.

tried as an adult can be sentenced pursuant to adult sentencing measures, pursuant to juvenile sentencing op-

Kan. Stat. Ann. § 21-4622 (2005 Supp.) (LWOP not per-

tions, or a court can commit the juvenile to custody of the

mitted as a sentence for capital murder or first degree

department of juvenile corrections and suspend the sen-

murder where defendant is less than 18 years old).

tence or withhold judgment).
Kentucky
Illinois

Does not Impose JLWOP.*

Imposes JLWOP (mandatory) Minimum age 13.
Ky Rev.Stat.Ann. § 640.040 (Westlaw 2006) (limits youthful offender convictions to life with parole after 25 years);

730 Ill. Comp. Stat. 5/5-8-1 (West Supp. 2005) (details
mandatory minimum sentences for felonies; for first degree
murder, if death cannot be imposed and one aggravating

Ky.Rev.Stat.Ann. §635.020 (mandatory transfer to adult

factor is proven the mandatory sentence is LWOP, if no ag-

court of juvenile for use of a firearm and adult sentence

gravating circumstances, the sentence is 20-60 years).

applied). See Britt v. Commonwealth of Kentucky 965
S.W.2d 147 (1998)( § 640.010 applies to juveniles, includ-

705 Ill. Comp. Stat. Ann. 405/5-130(4)(a) (Westlaw 2006)

ing cases transferred under 635-020).

(mandatory adult court jurisdiction over children at least
13 years old accused of “first degree murder committed

See earlier cases: Workman v. Commonwealth of Kentucky

during the course of either aggravated criminal sexual as-

(429 S.W.2d 374 (1968)(juvenile LWOP as penalty for rape

sault, criminal sexual assault, or aggravated kidnapping”).

violative of state constitution); Edmondson v. Common-

wealth 2002 Ky Lexis 271 (2002) (unpublished decision conIndiana

cerning felony theft by an adult, citingWorkman in dicta for

Imposes JLWOP (mandatory) Minimum age 16.

general proposition that juvenile LWOP unconstitutional).

Ind.Code Ann. § 35-50-2-3 (LexisNexis 2002) (limiting

*The law needs clarification that JLWOP is not allowed

discretionary LWOP sentence to people above age 16).

since certain legislative amendments to the penal code
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have created some ambiguity in whether the sentencing

Maryland

limitations of Ky Rev.Stat.Ann. § 640.040 apply to all juve-

Imposes JLWOP (discretionary) Any age.

nile offenders being prosecuted in adult court.
Md. Code Ann., Crim. Law §§ 2-202, 2-203, 2-304 (Michie
There are three cases on appeal involving JLWOP, all

2002) (LWOP sentence discretionary for enumerated crimes).

unusual cases. See Stanford v. Kentucky (where the
death sentence was commuted by the Governor to

Md. Code Ann., Cts. & Jud. Proc. § 3-8A-06(West 2002 &

LWOP pre Roper case); see also Phon v. Kentucky

Supp. 2005) (discretionary transfer to adult court of child

(where defendant consented to LWOP; the case is now

of any age accused of murder).

on appeal. In a prior decision, 17 S.W.3d 106, 108 (2000),
the court allowed LWOP for defendant [17 years at

Massachusetts

time of crime]. Spencer, a third case, is being appealed

Imposes JLWOP (mandatory) Minimum age 14.

similarly and another defendant, Louis Lee Anderson,
just agreed to a plea of LWOP on condition he would

Mass. Gen. Laws Ann. Ch. 265, § 2 (West 2000) (LWOP

challenge the sentence.

mandatory for juvenile convicted of first degree murder); Mass.
Gen. Laws Ann. Ch. 119, § 72B (West 2003 & Supp. 2005)

Louisiana

(treating juvenile 14 or older as an adult for murder in the first

Imposes JLWOP (mandatory) Minimum age 15.

or second degree); Mass. Gen. Laws Ann. Ch. 119 §74 (removing
from juvenile court jurisdiction any juvenile 14 or older charged

LSA-R.S. 14:30, 14.30.1 (Westlaw 2006) (mandatory

with murder in first or second degree).

LWOP for first- and second degree murder).
Michigan
La. Child. Code Ann. art. 305 (West 2004) (any juvenile 15

Imposes JLWOP (discretionary) Any age.

years old or older charged with first-degree murder, second-degree murder, aggravated rape or aggravated kid-

Mich.Comp. Laws Ann. (“M.C.L.A.”)§ 712A.4 (court has

naping must be tried as an adult).

discretion to try children as adult offenders, if under 14 require waiver hearing).

Maine
Imposes JLWOP (discretionary) Any age.

M.C.L.A. § 769.1 (allows adult sentences for children convicted of certain crimes).

Me. Rev. Stat. Ann. tit. 17-A, § 1251 (West Supp. 2005),
State v. St. Pierre, 584 A.2d 618, 621 (Me. 1990) (LWOP

M.C.L.A. § 750.316 (imprisonment for life for 1st degree

sentences are discretionary under § 1251).

murder); M.C.L.A. §791.234(6) (certain sentences of life
imprisonment mean no eligibility of parole, including

Me. Rev. Stat. Ann. tit. 15, § 3101 (2003 and West Supp.

murder in first degree §750.316).

2005) (discretionary hearing to determine whether to
transfer juvenile of any age to adult court for trial for mur-

M.C.L.A. § 791.244 (Governor may grant clemency after

der or enumerated felonies).

serving 10 years of an LWOP sentence).
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Minnesota

without consent, sexual abuse of children or ritual abuse

Imposes JLWOP (mandatory) Minimum age 14

of a minor, otherwise LWOP is discretionary sentence for
deliberate murder, Mont. Code Ann. § 45-5-102 (2005)).

Minn. Stat. Ann. § 609.106 (West Supp. 2005) (mandatory
LWOP for enumerated "heinous" crimes, including first

Mont. Code Ann. § 41-5-206 (2005)(discretionary transfer if

degree murder).

the child is 12 years or older for enumerated offenses; when
the minor is 16 years of age, more types of offenses are added

Minn.Stat.Ann. § 260B.125 (2003 & Supp. 2006) (discre-

to the list; if a child is age 17 and commits enumerated of-

tionary waiver, age 14).

fense, county attorney "shall" file with the district court).

Mississippi

Mont.Code Ann. § 46-18-222 (1) (Westlaw 2007)

Imposes JLWOP (discretionary) Minimum age 13.

(“mandatory minimum sentences”… “and restrictions on
parole eligibility do not apply if the offender was less than

Miss.Code Ann. §97-3-21 (2005) (LWOP sentence discre-

18 years of age at the time of the commission of the of-

tionary for murder).

fense”). A 2007 amendment to statute provides exceptions to mandatory minimum sentences and restrictions

Miss.Code Ann. §§ 43-21-151(a) (West 1999), § 43-21-

on parole eligibility for juveniles.

157(8) (West 1999 & Supp. 2005) (mandatory adult court
jurisdiction limited to 13 for any felony punishable by life;

Mont.Code Ann. § 46-18-222 (1) (Westlaw 2007).

Mandatory adult court jurisdiction after 13 for any felony
punishable by life in prison or death).

Nebraska
Imposes JLWOP (mandatory) Any age.

Missouri
Imposes JLWOP (mandatory) Minimum age 12.

Neb. Rev. Stat. §§ 43-247, 43-276 (juvenile court has concurrent jurisdiction with district court for juveniles under

Mo. Rev. Stat. § 565.020 (2005) (mandatory LWOP for

age 16 who commit a felony).

first degree murder for juveniles).
Neb. Rev. Stat. § 43-276 (D.A. has discretion to file in
Mo. Ann.Stat. § 211.071 (Westlaw 2006) (discretionary

criminal court, list of factors to be considered).

transfer, age limit of 12 for enumerated crimes).
Neb.Rev.Stat § 28-105 (Punishment for Class IA felony can
Montana

be LWOP, discretionary).

Imposes JLWOP (mandatory) Minimum age 12.
Neb.Rev.Stat § 29-2522 (murder first degree madates
Mont. Code Ann. § 46-18-219 (2005) (a sentence of life

LWOP if death penalty not unanimous).

without parole must be given if the defendant has been
previously convicted of one of the following: deliberate
homicide, aggravated kidnapping, sexual intercourse
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Nevada

contact; N.J. Stat. Ann. 2a:4A-26 (West 1987 & Supp.

Imposes JLWOP (discretionary) Minimum age 8.

2005) (discretionary waiver age 14 or over).

Nev. Rev. Stat. Ann. § 200.030 (Murder in first degree

New Mexico

punishable by death or LWOP).

Does not Impose JLWOP

Nev.Rev.Stat.Ann § 194.010 (children under 8 years not li-

N.M. Stat. Ann. § 31-21-10 (Supp. 2005) (maximum sen-

able to punishment but between ages 8 and 14 are liable to

tence in state, life imprisonment, has parole eligibility

punishment if clear proof that they knew the act’s

after 30 years).

“wrongfulness” at time of commission).
New York
Nev.Rev.Stat.Ann. §62B.330 (juveniles committing murder

Imposes JLWOP Any age – but JLWOP applied only if

among other offenses not deemed “delinquent acts” and

crime is terrorist act.

juvenile court has no jurisdiction; crimes automatically
tried in adult court).

N.Y. McKinney’s Penal Law § § 125.25(5),125.26,125.27
(element of crime of murder in first degree (carrying

New Hampshire

LWOP § 70.00) is being over age18).

Imposes JLWOP (discretionary) Any age.
N.Y. McKinney’s Penal Law, Crime of Terrosism, § 490.25
N.H.Rev.Stat. § 630:1-a. (Murder in first degree can be

and 490.25(d)(LWOP applied with no restriction on age

punished by LWOP).

as element of crime). But see, §§30.00(1)-(2) (under age 16

.

not held criminally responsible).

N.H. Rev. Stat. Ann. §628:1 (juvenile under age 15 not
criminally responsible but for murder in first or second

North Carolina

degree, manslaughter, assault, or other specified crimes

Imposes JLWOP (mandatory) Minimum age 13.

than the 13 yr old can be held criminally responsible if
transferred to superior court).

N.C. Gen. Stat. § 14-17 (2003) (mandatory LWOP sentence for murder in the first degree).

N.H. Rev.Stat.Ann §169-B:24 (transfer of juvenile to superior court for trial as adult).

N.C.Gen.Stat.§ 7B-2200(2005) (mandatory transfer to
adult court where probable cause that juvenile committed

New Jersey

Class A felonies, age limit 13 years).

Imposes JLWOP (mandatory) Minimum age 14.
North Dakota
N.J. Stat. Ann., § 2C:11-3 (West 2005) (b) & (g) (specifi-

Imposes JLWOP (discretionary) Minimum age 14.

cally limiting LWOP for juveniles to mandatory LWOP for
murder of police officer, killing a child under age 14, or

N.D. Cent. Code § 12.1-32-01 (Michie 1997) (LWOP discre-

murder in the course of a sexual assault or criminal sexual

tionary for enumerated crimes).
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N.D.Cent.Code § 12.1-04-01 (1997) (juvenile under 7 not

Pennsylvania

capable of committing a crime, and juvenile cannot be

Imposes JLWOP (mandatory) Any age.

tried as adult if under14 years).
18 Pa.C.S.A. §§ 1102, 9711 (West 1998 & Supp. 2005)
Ohio

(mandatory minimum penalty for murder is life).

Imposes JLWOP (mandatory) Minimum age 14.
61 Pa.C.S.A. § 331.21 (West 1999 & Supp. 2005) (no parole until
Ohio. Rev. Code Ann. § 2929.03 (E) (LexisNexis 2005)

minimum term of sentence served, i.e., life means LWOP).

(LWOP or life mandatory for aggravated murder if youth
over 14).

42 Pa.C.S.A. §§ 6302 (Westlaw 2006) (murder not in
“delinquent act” definition for juvenile court jurisdic-

Ohio. Rev. Code Ann. § 2971.03 (LexisNexis 2005)

tion; certain other crimes not included for child of 15

(mandatory LWOP for murder, rape of victim under 10

years or more).

years, and other sexually violent acts).
42 Pa.C.S.A. §6322 (court can transfer murder case to juOhio Rev. Code Ann. § 2152.10(B) (LexisNexis 2002 & Supp.

venile court).

2005) (discretionary transfer of 14 years or older for felonies,
mandatory if prior adjudicated delinquent for other offenses).

42 Pa.C.S.A. 6355(e) (juvenile court cannot transfer case
back to criminal court where criminal court has trans-

Oklahoma

ferred it to juvenile court pursuant to section 6322) (West

Imposes JLWOP (discretionary) Minimum age 13.

2000 & Supp. 2005).

Okla. Stat. tit. 21 § 701.9 (West Supp. 2006) (discretionary

Rhode Island

LWOP for certain crimes).

Imposes JLWOP (discretionary) Any age.

Okla. Stat. Ann. title 10, § 7306-1.1(B) ) (West 1998 &

R.I. Gen. Laws § 12-19.2-4 (LexisNexis 2002) (LWOP dis-

Supp. 2006) (mandatory transfer 13 and above, first

cretionary for certain crimes).

degree murder).
R.I. Gen. Laws § 14-1-7(2002) (no age limit for transfer of
Oregon

juvenile for enumerated crimes; discretionary, because

Does not Impose JLWOP.

hearing required).

Or. Rev. Stat. § 161.620(2005).

R.I. Gen. Laws § 12-19-11 (mandatory LWOP sentence cannot be suspended or allowed parole).

State v. Davilla, 157 Ore.App. 639, 972 P.2d 902 (Or. Ct.
App. 1998) (interpreting §161.620 to bar juvenile LWOP).

R.I. Gen. Laws §11-23-2 (sentence for murder mandatory
life imprisonment).
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South Carolina

Texas

Imposes JLWOP, (mandatory) Any age.

Imposes JLWOP (mandatory) Minimum age 10.

S.C. Code Ann. § 17-25-45 (2005) (except in cases that im-

Tex. Fam. Code Ann. § 54.04(3)(A) (Vernon 2005)(maxi-

pose the death penalty, when convicted of a serious of-

mum term under juvenile court jurisdiction for enumer-

fense as defined in statute, a person must be sentenced to

ated felonies including murder is 40 years).

a term of imprisonment for life without the possibility of
parole only if that person has prior convictions for enu-

Tex. Fam. Code Ann. § 54.02: subsection (a)(1)(juvenile

merated crimes.

can be transferred to adult court at 14 years for capital
felony among others).

S.C. Code Ann. § 20-7-7605(6)(Westlaw 2006) (discretionary transfer and there is no age limit for murder or

Tex. Fam. Code Ann. subsection (j)(2)(transfer allowed

"criminal sexual conduct"); see also State v. Corey, 339

between ages 10 and 17 for capital offense per §19.02 of

S.C. 107, 529 S.E.2d 20, 23 (S.C. 2000) (construing the

Tex. Penal Code); and subsection (m)(mandatory waiver

lack of discussion of age in 7605(6) as requiring that

without transfer proceedings if previously transferred and

there is no age limit).

convicted in criminal court).

South Dakota

Tex. Penal Code §8.07 (other means of waiving juveniles

Imposes JLWOP (mandatory) Minimum age 10.

under age 15 to adult court jurisdiction).

S.D. Codified Laws §§ 22-6-1 (West 2004) (life imprison-

Tex. Penal Code §12.31(mandatory death or LWOP for

ment mandatory minimum for juvenile convicted of class

capital felony).

A felony), 24-15-4 (life imprisonment means LWOP).
Utah
S.D. Codified Laws § 26-11-3.1 (2004) (mandatory transfer to

Imposes JLWOP (discretionary) Minimum age14.

adult court of juveniles 16 or older who commit enumerated
felonies, hearing at option of juvenile charged where juvenile

Utah Code Ann. §76-3-206 (LexisNexis 2003) (LWOP dis-

must prove transfer back to juvenile court is in the best in-

cretionary sentence); Utah Code Ann. § 78-3a-502(3) (2002)

terests of the public; discretionary transfer ages 10-16).

(discretionary age limit of 14 for adult court jurisdiction).

Tennessee

Vermont

Imposes JLWOP (discretionary) Any age.

Imposes JLWOP (discretionary) Minimum age 10.

Tenn. Code Ann. §§ 39-13-202, 204 (2003)(penalty for mur-

Vt. Stat. Ann. tit. 13, § 2303 (Westlaw 2006) (LWOP dis-

der in first degree is death, LWOP or life imprisonment).

cretionary).

Tenn. Code Ann. § 37-1-134 (a)(1)(2005) (mandatory

Vt. Stat. Ann. tit. 33, § 5506 (Westlaw 2006) (discre-

transfer for enumerated crimes, no age limit).

tionary jurisdiction, age limit 10 years old).

REPORT ON HUMAN RIGHTS VIOLATIONS

Virginia
W. Va. Code § 49-5-10 (Michie Supp. 2004) (mandatory

Imposes JLWOP (mandatory) Minimum age 14.

transfer of juvenile 14 or over for certain felonies; discreVa. Code Ann. § 18.2-10 (2005) (life imprisonment manda-

tionary transfer where child below age 14 accused of com-

tory for enumerated offenses); see Lenz v. Warden of Sus-

mitting murder or other enumerated felony(W. Va. Code §

sex I State Prison, 267 Va. 318, 593 S.E.2d 292 (Va. 2004)

49-5-10(e)).

(life means LWOP.
Wisconsin
Va. Code Ann. § 16.1-269.1 (2003 & Supp. 2005) (mandatory

Imposes JLWOP (discretionary) Minimum age 10.

transfer of age 14 or over if probable cause for certain
felonies). § 16.1-269.4(juvenile can appeal transfer decision).

Wis. Stat. Ann. § 973.014 (West 1998) (LWOP discretionary).

Va. Code Ann. § 53.1-151(enumerates when a person sen-

Wis. Stat. Ann. §§ 938.18, 938.183 (Westlaw 2006)(exclusive

tenced is not eligible for parole including conviction of

adult court jurisdiction, age limit 10, for first degree murder,

three felony offenses of murder, rape, robbery).

first degree reckless murder, second degree intentional homicide; age limited to 14 for other felonies).

Washington
Wyoming

Imposes JLWOP (mandatory) Minimum age 15.

Imposes JLWOP (discretionary) Minimum age 13.
Wash. Rev. Code Ann. § 10.95.030 (West 2005) (mandatory death or LWOP for aggravated murder in first degree).

Wyo. Stat. Ann. § 6-2-101 (LexisNexis 2005) (LWOP
discretionary).

Wash. Rev. Code Ann. §§ 13.04.030 (Westlaw 2006) (exclusive adult court jurisdiction of 16 years or older accused

Wyo. Stat. Ann. §§ 14-6-203 (d)(juvenile court has exclusive

of committing serious violent offense), § 13.40.110 (West-

jurisdiction in cases involving minor under age 13 for felony

law 2006) (juvenile court to hold waiver hearing if child is

or misdemeanor punishable by over six months in prison).

15 and accused of class A felony or attempt, solicitation or
Wyo. Stat. Ann. §§ 14-6-203(f)(iv)(Westlaw 2006) (concur-

conspiracy to commit class A felony).

rent adult and juvenile court jurisdiction, age limit 14, for
enumerated felonies).

West Virginia
Imposes JLWOP (discretionary) Any age.

§ 14-6-237 (2005) (discretionary transfer between adult and
W. Va. Code §§ 61-2-2, 62-3-15 (LWOP discretionary for first

juvenile court).

degree murder).
District of Columbia
Does not Impose JLWOP

W. Va. Code § 49-5-13(e) (Michie Supp. 2005) (notwithstanding any other part of code, court may sentence a child
tried and convicted as adult as a juvenile).

D.C. Code. § 22-2104(a) (2005)(no LWOP for juveniles).
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Sentencing Our Children to Die in Prison
Global Law and Practice
International human rights laws clearly prohibit sentencing juveniles to life in prison
without the possibility of parole, yet thousands of youths—primarily in the
United States—are condemned to die in prison for crimes committed when they were under 18.
“Sentencing Our Children to Die in Prison,” a report by Michelle Leighton and Connie de la Vega
of the University of San Francisco School of Law’s Center for Law and Global Justice,
is the most comprehensive study of the issue to date. According to the report, the United
States and Israel are the only nations continuing to violate international human
rights law by condemning children to die in prison. With at least 2,381 individuals
serving life sentences for crimes committed as juveniles, the United States accounts
for more than 99.9% of such sentences worldwide. In Israel, there are seven such cases.
The study also reveals the racial disparity of the juvenile life without parole
sentence in the United States, where African American children are 10 times
as likely as white children to receive the sentence.
The Center for Law and Global Justice at the University of San Francisco
School of Law promotes the rule of law with justice internationally.
The Center’s work focuses on migration and forced displacement,
human rights protection, peace and democracy building, and economic development,
with an emphasis on corporate responsibility. The Center has worked in
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the United States, and elsewhere.
The University of San Francisco School of Law, established in 1912
by the Jesuit Fathers, educates students to be effective lawyers with a social conscience,
high ethical standards, and a global perspective. The School blends a tradition
of excellence in training students to be skilled and effective lawyers with innovative
programming that reflects our changing society and laws. The USF School of Law
sustains an intense commitment to social justice and to providing
access to justice for the marginalized around the world.
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